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from joining them. In effect the creditor must still rely upon the equitable 
liability of the personal representative of the deceased joint debtor. 



Codb Pleading — Amendment — Forms op Action. — There is a substan- 
tial uniformity among the statutes allowing amendments in those states which 
have adopted the "Code" procedure, the general limitation upon the power of 
the courts in this regard being that the "claim or defense" shall not be sub- 
stantially changed. No provision of the Codes has given rise to more assign- 
ments of error than these statutes. It has been held very generally that 
under the statute any amendment may be permitted which does not introduce 
a new and distinct cause of action. Williams v. Williams (1902) , 115 la. 
520, 88 N. W. 1057; Anderson v. Groesbeck (1899), 26 Colo. 3, 55 Pac. 1086; 
Louisville, etc., R. R. Co. v. Beauchamp (1900), — Ky. — , 55 S. W. 716; 
Chance v. Jennings (1901), 159 Mo. 544, 61 S. W 177. In the case of Ellis v. 
Flaherty (1902), — Kan. — , 70 Pac. 586, the court declared in so many 
words that the term "claim," as used in the statute, was synonymous with 
"cause of action." 

Wisconsin, however, at an early date, gave the statute a more restricted 
interpretation, and applied a test which was hardly in accord with the spirit 
of the code, if indeed it did not depart from the letter. In Gates v. Paul 
(1903), — Wis. — , 94 N. W. 55, the court has given the question a very 
thorough re-examination, citing many cases and quoting the hostile com- 
ments of text- writers, but decided not to abandon, at this time, a rule which 
has obtained a firm foothold in the jurisprudence of the state. The rule as 
thus recently reaffirmed is that the term "claim" should be construed as 
meaning "form of action" instead of "cause of action." The Code has con- 
fessedly abolished forms of action, and has substituted in their place a single 
"civil action," applicable alike to cases at law and in equity. How, then, 
the "form" of the action can still be looked to as indicative of the right to 
amend, is difficult to understand. As Mr. Pomeroy has said, in his Code 
Remedies, ? 108, "It is simply an abuse of language to say that the ancient 
forms of action have been abolished, and that any of the rules which were 
based upon the existence of these forms, and had no relevancy except in con- 
nection therewith, are retained." 

The court reviews the New York cases on the subject, acknowledges that 
most of the states having similar provisions give them a much broader scope 
than its own decisions approve, and says: "It may be that it was a mistake 
to hold, as this court did, very early after the Code was adopted here, that a 
change in the form of the action is a substantial change in the claim within 
the meaning of the statute. Carmichael v. Argard, 52 Wis. 607. Certainly, 
that is out of harmony with New York, the home of our Code, as we have 
seen. But it is too late to change the practice now." In a subsequent case, 
Klipstein v. Raschein (1903), — Wis. — , 94 N. W. 63, decided at the same 
term, the rule was restated and followed. This anomaly in Code procedure 
seems, therefore, to have become permanently established in Wisconsin. 



Conflict of Laws — Public Policy— Agreement to Stifle Prosecu- 
tion.— The case of Kaufman v. Gerson [1903], 2 K. B. 114, decided last May, 



